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AGAINST INTELLECTUAL MONOPOLY:  
FREE SOFTWARE IN CHINA

Yi Zhou

Abstract: The Free Software/open Source movements have not only challenged the proprietary 
software, but have also inspired many other movements against intellectual monopoly far beyond 
the software world, challenging the IPR dogma as a whole. however, these have had less influence 
in China thus far, though there has been a rapid growth of free/open source software in China. 
This article argues that China now needs a different voice against the IPR dogma and should 
make a contribution to the international effort against intellectual monopoly, and the software 
industry could be where to start. on one hand, China should take further measures to promote 
the development of free/open source software. on the other hand, China needs to scrutinize and 
reform relevant economic and legal systems and adjust strategy for international negotiations, 
strengthening antitrust enforcement against software monopoly and taking a tough stance against 
software patents in international community.
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Introduction

On April 20, 2007, Microsoft Corp. Chairman Bill Gates, a very popular software 
hero on Chinese campuses, had just finished a speech at Beijing University and 
was handing out prizes to students. A protestor in his late thirties rushed across the 
stage, flashing a banner with “Free Software, Open Source” written on it. Gates 
and others appeared shocked at the intrusion. The protestor was then taken away 
by police for questioning (Associated Press 2007).
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This one-minute protest in front of Bill Gates in Beijing, according to a China 
Daily report, “attracted nation-wide attention and sparked a frenzied discussion 
about whether all programming codes should be made freely available or not” 
(Li 2007).

This event was actually evidence of influence on the software domain in China 
of what was called the Free Software movement initiated in the US in the 1980s. 
Free software, as opposed to proprietary software like Microsoft’s Windows 
which is protected by the legal system of intellectual property rights (IPR), has 
been a countervailing power against that system. Statistics have shown that the 
development of free software has successfully contained Microsoft’s ambition to 
extend its monopoly power in the market of PC operating systems to software 
markets for the Internet. More importantly, the philosophy of the Free Software 
movement has inspired many other movements against intellectual monopoly far 
beyond the software domain.

The Free Software movement, however, has not gained as much popularity in 
China as in the US and many other countries, which may explain why the one-minute 
protest made by the brave man in the above news story could attract nation-wide 
attention, and it has even much less influence beyond the software domain in China 
than in those other countries. Hence much less economics literature in China on the 
Free Software movement in general and its development and influence in China in 
particular. This article is an attempt to analyze the development of free software 
and its implications in China.

The article is organized as follows. The first section describes the Free Software 
movement and its challenge to the proprietary software and the intellectual property 
regime. The next section analyzes the development of free software in China. The 
following section shows that the Free Software/Open Source movements have 
had little influence beyond the software domain in China. Then there follows the 
argument that China now needs a different voice against the IPR dogma and against 
the intellectual monopoly. The last section is the conclusion.

The Free Software Movement and Its Challenge

Sharing of software, as Richard Stallman pointed out, “is as old as computers, just 
as sharing of recipes is as old as cooking.” In the 1970s, “[w]henever people from 
another university or a company wanted to port and use a program, we gladly let 
them. If you saw someone using an unfamiliar and interesting program, you could 
always ask to see the source code, so that you could read it, change it, or cannibalize 
parts of it to make a new program.” Those were the years of real free software 
(Stallman 2007b).
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The logic of free software, however, was broken by increasingly popular 
proprietary software, and the free software communities began to collapse in the 
early 1980s. Microsoft, established in July 1975, is just such a proprietary-software 
publisher, and today everybody knows the name of the software monopolist, i.e. 
Microsoft, which has been under the umbrella of a more and more powerful regime 
of intellectual property rights for computer software.

Taking a stand against proprietary software, Richard Stallman launched the GNU 
project in September 1983, which was intended to establish a free software platform, 
i.e. a free software operating system. In March 1985, he published “The GNU 
Manifesto.” In October 1985, he launched the nonprofit Free Software Foundation 
(FSF), intended to support the Free Software movement in general and the GNU 
project in particular. In September 1991, Linus Torvalds published the Linux kernel. 
The developers and programmers in the GNU project and the Linux project then 
integrated the incomplete GNU system with the Linux kernel, creating the full free 
operating system—the exact name of the system should be GNU/Linux, though 
people always call it Linux.

In May 1997, Eric Raymond published an article entitled “The Cathedral and the 
Bazaar,” which is usually regarded as a manifesto of the Open Source movement. 
In February 1998, Bruce Perens and Eric Raymond launched the nonprofit Open 
Source Initiative (OSI), intended to support the Open Source movement. The Open 
Source Definition (OSD) drafted by Perens was then published.

While what the Free Software movement emphasizes is philosophical and 
ethical, the Open Source movement emphasizes the applicability and technological 
advantage of what it defines as open source software. As Stallman argued, “[n]early 
all open source software is free software; the two terms describe almost the same 
category of software. But they stand for views based on fundamentally different 
values. Open source is a development methodology; free software is a social 
movement. For the Free Software movement, free software is an ethical imperative, 
because only free software respects the users’ freedom. By contrast, the philosophy 
of open source considers issues in terms of how to make software ‘better’—in a 
practical sense only.” The official definition of “open source software” which was 
published by the Open Source Initiative “was derived indirectly from our criteria for 
free software. It is not the same; it is a little looser in some respects, so open source 
supporters have accepted a few licenses that we consider unacceptably restrictive 
of the users. Nonetheless, it is fairly close to our definition in practice.” As for the 
relations between free software, open source software and proprietary software, “We 
in the free software movement don’t think of the open source camp as an enemy; 
the enemy is proprietary (non-free) software. But we want people to know we stand 
for freedom, so we do not accept being misidentified as open source supporters” 
(Stallman 2007a).
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However, many others identify free software with open source software, calling 
it “Open Source Software/Free Software (OSS/FS)” or “Free/Open Source Software 
(FOSS)” or “Free-Libre/Open Source Software (FLOSS).”

The Free Software/Open Source movements challenge modern intellectual 
property regimes. Currently, the proprietary computer software is protected either 
by trade secrecy law or by copyright law or by both in most jurisdictions. In 
addition, patent has been a de facto intellectual property right for software in some 
jurisdictions. FLOSS has thus been a countervailing power against these regimes.

Source Code as Trade Secret v. Open Source

In computer technology, the object code (machine code) is not readable by a human 
being or otherwise usable by him unless he has access to the source code, and 
the source code is the human-readable code that constitutes the instructions for 
creating the machine-readable code. Under proprietary software regimes, a software 
manufacturer usually copyrights only the object code, retaining the source code as 
a trade secret. Public access to the copyrighted code, therefore, will not generate 
information that other software writers can use (Landes and Posner 2003: 326, 391).

Contrarily, open source is a precondition for FLOSS. According to FSF’s free 
software definition, “[f]ree software is a matter of liberty, not price. To understand 
the concept, you should think of free as in free speech, not as in free beer.” “Free 
software is a matter of the users’ freedom to run, copy, distribute, study, change 
and improve the software.” Among four kinds of freedom in the definition are 
“[t]he freedom to study how the program works, and adapt it to your needs” and 
“[t]he freedom to improve the program, and release your improvements to the 
public, so that the whole community benefits,” and “[a]ccess to the source code is 
a precondition” for these kinds of freedom (FSF 2007).

Similarly, OSI’s open source definition requires access to un-obfuscated source 
code and intends to forbid closing up software by indirect means such as requiring 
a non-disclosure agreement (OSI 2006a, 2006b).

Copyright v. Copyleft

Proprietary software developers use copyright to take away the users’ freedom. 
Stallman’s “copyleft” also uses copyright—“to serve one and the same sauce,” 
but flips it over to serve the opposite of its usual purpose: instead of a means of 
privatizing software, it becomes a means of keeping software free (Stallman 2002: 
91; 2007b).

“To copyleft a program, we first state that it is copyrighted; then we add 
distribution terms, which are a legal instrument that gives everyone the rights to 
use, modify, and redistribute the program’s code or any program derived from it 
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but only if the distribution terms are unchanged. Thus, the code and the freedoms 
become legally inseparable” (Stallman 2002: 91).

The essentials and the result of copylefting software is that Stallman and other 
free software activists reserve some rights for their copyrighted software including 
most of their moral rights and the rights necessary and sufficient to enforce the above 
distribution terms, and waive many other rights for this copyrighted software, in 
order to guarantee the software users’ freedom.

Software Patentability

Software patentability is an even more controversial issue.
Copyright law only protects expression of ideas, not ideas per se, while patent 

law protects ideas that have commercial potential. Software patents, therefore, 
are patents which cover software ideas, ideas people would use in developing 
software. Thus software patent regime is a more dangerous obstacle to all software 
development than software copyrights (Stallman 2002: 97).

Software patents cover features, algorithms and aspects of file formats. One 
program can infringe many different patents at once. A 2004 study of Linux, the 
kernel of the GNU/Linux operating system, found it infringed 283 different US 
software patents (Stallman 2005).

The free software community is strongly opposed to software patents. They 
are working to add mechanisms to copyleft licensing to defuse threat from the 
software patents.

FLOSS in China

GNU/Linux was introduced into China in the early 1990s. In June 1997, the Society 
for Study, Application and Development of Free Software under the China Software 
Industry Association was established in Beijing, which was the sign of the beginning 
of a new stage of free software development in China. Meanwhile, an influential 
free software base, freesoft.cei.gov.cn, was set up in China (Lightning 2004).

After so many years of development, China has seen a rapid growth in the Linux 
markets over the years, as shown in Table 1 for data from different statistical 
agencies on the annual sales and growth rate in China’s Linux market from 2002 
to 2006. Also, the annual Linux sales was RMB￥277.34 million and the annual 
growth rate 27 percent in China’s Linux market in 2007, according to the statistics 
from the China OSS Promotion Union (COPU) (Sirius 2008). Linux marketing and 
applications have extended from their early fields in governmental and educational 
departments to the fields of enterprises, financial institutions, postal service, tele-
communications, railways, electric power, petroleum, public security and aviation 
(Lu 2008).
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There have emerged more than 50 free-libre/open source software (FLOSS) 
communities in China, of which 12 percent are fruitful, 8 percent are for research, 
consultation and training, 10 percent gain ground, and 70 percent are as yet 
incomplete. Meanwhile, there have emerged a number of sunrise Linux enterprises 
in China (Lu 2008).

Table 2 demonstrates the Linux sales in the Chinese market by some top Linux 
distributors in 2005 and 2006, and Table 3 demonstrates the sales in 2007. These 
companies include Red Flag Software Co., Ltd., Turbolinux China, Novell China, 
Red Hat China, China Standard Software Co., Ltd. (CS2C), Sun Wah Hi-Tech and 
Beijing Co-Create Open Source Software Co., Ltd. (CCOSS).

Table 1 Annual Sales and Growth Rate in China’s Linux Market (2002–06)

Statistical agency Statistical
item

2002 2003 2004 2005 2006

CCID
Sales

(RMB￥ million)
52.529 66.597 96.444 128.214 163.197

Growth rate (%) 45.5 26.8 44.8 32.9 27.3

IDC
Sales

(RMB￥ million)
64.14 76.97 96.67 118.90

Growth rate (%) 20.0 25.6 23.0

CCWR
Sales

(RMB￥ million)
56.70 75.00 84.87 129.00

Growth rate (%) 32.3 13.2 15.2

COPU
Sales

(RMB￥ million)
(52.53) (66.60) (96.44) 154.73 218.32

Growth rate (%) (45.5) (26.8) (44.8) 60.4 41.1

Notes: CCID: China Center for Information Industry Development. IDC is a subsidiary of International Data Group 
(IDG) headquartered in the US. CCWR: China Computer World Research. COPU: China OSS Promotion Union.

Source: Lu (2007).

Software, in its broad sense, includes program, documentation, support, service 
and training. These Linux companies, when they distribute Linux products, generally 
follow the business model of “gratuitous program & documentation and paid 
support, service & training” (Lu 2008). This is just where the free software and 
open source software could also be lucrative.

The market share of the desktop Linux in the whole market of desktop operating 
systems has fluctuated between 1 and 3 percent in recent years. It has been argued, 
however, that it may be more reasonable to calculate the market share in terms of 
sales volume than in terms of sales revenue. If so, the market share of the desktop 
Linux was as much as 33 percent in China in 2007 (Sirius 2008).
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Table 3 Sales in China’s Linux Market in 2007

Distributor Red Flag Turbolinux
China

Novell 
China

Red Hat 
China

CS2C Sun Wah 
Hi-Tech

CCOSS

Sales
(RMB￥ million)

75.56 51.65 51.00
(6.80×@7.5)

50.00 38.30 9.08 1.75

Growth rate (%) 37.2 9.9 16.1 40.6 22.6 149.5 –7.0
Sales ranking 1 2 3 4 5 6 7

Source: COPU (Sirius 2008).

As shown in Table 4, the market shares of Windows and Unix in China’s operating 
system market in 2006 were 41.7 percent and 52.5 percent respectively while that 
of Linux was only 3.0 percent, in terms of sales revenue. But Table 5 demonstrates 
the sales volume of the Linux system and OpenOffice.org in the Chinese market in 
2006, and Table 6 demonstrates both the sales volume and sales revenue in China’s 
desktop Linux market in 2007. According to Sirius (2008), the desktop Linux sales 
revenue in China in 2007 of RMB￥52.41 million increased by 31.9 percent over 
that of RMB￥39.74 million in 2006, but the desktop Linux sales volume in China 
in 2007 of 12.121 million sets increased by as much as 198 percent over that of 4.07 
million sets in 2006. The average price of the desktop Linux in China in 2006 was 
RMB￥9.8 per set, but in 2007 this decreased to RMB￥4.3 per set (Sirius 2008).

Table 4 Market Share and Annual Growth Rate of Operating Systems in the Chinese Market in 2006

Operating 
system

Sales
(RMB￥million)

Market 
share (%)

Annual growth rate (%) Remarks

Windows 2,233 41.7 9.5 EOS sales, not 
included in this 

table, account for 
roughly 46.40%  
of total OS sales. 

Unix 2,813 52.5 7.8 AIX: 9.1
Solaris: 5.9

Linux 163 3.0 27.3
Others 151 2.8

Notes: EOS: Embedded Operating System.

Source: CCID (Lu 2007).

In addition to the operating system, the FLOSS work in China is also progressing 
steadily in many other fields including the middleware, the database, the office 
suite, the development environment/tools, high-end applications of Linux and 
international cooperation in FLOSS (Lu 2008).

FLOSS is of great significance to the development of China’s software industry. 
As Guangnan Ni, a member of the Chinese Academy of Engineering, argued, FLOSS 
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is especially important for China to safeguard network and information security 
and change the game rule for the software industry. The monopoly of Microsoft’s 
Windows is even more powerful in China than other places in the world. The best 
strategy for China to cope with Microsoft’s monopoly power in operating systems 
and the extension of such power to many fields of application software is to change 
the game rules in the software industry (Ni 1999).

Table 5 Sales Volume of Linux System and OpenOffice.org in the Chinese Market in 2006

Sales volume 
(thousand sets)

Remarks

Linux server 60 Sales about RMB￥120 million.
Average price RMB￥2,000/set.

Linux desktop 6,000 Sales about RMB￥98 million. Average 
price about RMB￥12–20/set (OEM).

OpenOffice (including 
cross-platform office)

7,000 Sales about RMB￥700 million.
Average price about RMB￥100/set.

Note: According to Gartner, an information technology research and advisory firm headquartered in the US, the global 
sales volume of Linux servers in 2005 was 1.40 million sets and sales revenue was US$6 billion (Lu 2007).

Source: COPU (Lu 2007).

Table 6 Sales in China’s Desktop Linux Market in 2007

Distributor Red Flag CS2C CCOSS Sun Wah 
Hi-Tech

Turbolinux
China

Total

Sales volume (thousand sets) 6,127 4,001 750 736 508 12,121
Sales volume ranking 1 2 3 4 5
Sales amount 
(RMB￥ thousand)

25,920 11,300 250 5,900 9,040 52,410

Notes: According to Sirius (2008), “the Desktop Linux” here, in its broad sense, includes Linux distributions for desktop 
computers, notebooks, laptops, and ultra-mobile PCs (UMPC) or mobile internet devices (MID).

Source: Sirius (2008).

In China, FLOSS seems to be starting to break the monopoly of Microsoft’s 
proprietary software. Software competitive with Microsoft’s Office could be 
produced and developed based upon FLOSS. Government procurement of FLOSS 
for a number of years in China has compelled Microsoft to cut its prices of Office 
software substantially (Tech.bokee.com 2007).

For the development of FLOSS in China, however, there remains a long way to go.
Chinese people seem to be more consumers of resources from international 

FLOSS communities rather than contributors, though the situation may be changing, 
in some ways for the better. As there are so many gifted developers and programmers 

WRPE 2-2b text   298 20/10/2011   08:40

The World Association for Political Economy (WAPE) 
Homepage: www.wapeweb.com  Email: wapemember@vip.163.com

CC BY-NC-SA 3.0



AGAINST INTELLECTUAL MoNoPoLY: FREE SoFTWARE IN ChINA 299

WRPE Produced and distributed by Pluto Journals www.plutojournals.com/wrpe/

and skilled coders in China, China is duty-bound to do more in international FLOSS 
communities (Tech.bokee.com 2007; Lu 2008).

China’s FLOSS communities and businesses have not yet received enough 
support from governments. According to a research report in the US, about 99 
government agencies at the central or local level in at least 44 countries as of 
September 4, 2006 have taken legislative or administrative measures including 
the promulgation of the government preferential procurement policy to support 
domestic FLOSS development (Lu 2007). China has also promulgated similar laws 
and relevant decrees and policies, including domestic software procurement policy, 
but many problems remain unsolved due to incomplete legislation, poor compliance 
and weak enforcement (Lu 2007; Fan et al. 2008).

Microsoft’s software has gained a larger market share in China than in the US or 
Europe, while FLOSS is much less popular in China. The primacy of Microsoft’s 
Windows, Office and other software in Chinese markets has been an obstacle in 
FLOSS’s way. “First impressions are the most lasting.” There have been such 
strong network effects (both direct and indirect) in Chinese software markets for 
Microsoft’s software that Chinese consumers have been locked in to it due to path 
dependence, which has been the foundation of Microsoft’s extraordinary monopoly 
power in China. In IT fields, people know or may need to know Enlightenment, a 
free software window manager for the X Window System. More broadly, for the 
implementation and development of free software in China, a general concept of 
enlightenment may be necessary: enlighten Chinese consumers (both individual and 
organizational) generally; inform them that there is not just Microsoft’s Windows 
operating system and the application software familiar to them, but also many 
varieties of free, open source operating systems and application software that are 
better, safer and cheaper in China and in the world; and, more importantly, tell them 
that if any consumer chooses to buy free, open source software in Chinese markets 
instead of Microsoft’s proprietary software he will essentially make a contribution to 
the world’s Free Software and Open Source movements, to the world’s movements 
against intellectual monopoly, as well as to the development of the Chinese domestic 
software industry (Tech.bokee.com 2007).

Beyond the Software World

What is much more important to the economics of intellectual property rights 
is that the impact of FLOSS movements has been far reaching and beyond the 
software world.

The GNU General Public License (GNU GPL) in the Free Software movement 
is a form of copyleft which is used by most GNU programs, and by more than half 
of all free software packages. In addition, advocates of free software in the Free 
Software movement argue that documentation for free software should also be free 
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documentation, and the GNU Free Documentation License (GNU FDL) is also a 
form of copyleft just for that purpose. Furthermore, they recommend making all 
sorts of educational and reference works free too, using free documentation licenses 
such as GNU FDL, and recommend for essays of opinion and scientific papers 
the simple “verbatim copying only” license that is also used for the web pages 
of FSF. They don’t take the position that artistic or entertainment works must be 
free, but if someone wants to make one free, they recommend the Free Art License 
(FSF 2008). As a matter of fact, GNU FDL has been used for many other types of 
work than software. The high-profile Wikipedia project is just one interesting and 
successful example.

It was also inspired in part by the GNU GPL that Creative Commons (CC), which 
was founded in 2001, developed its licenses, and Creative Commons and its licenses 
have grown at an exponential rate around the world (CC 2008). Lawrence Lessig, 
a founder of Creative Commons and also widely regarded as an initiator of the 
broader Free Culture movement, states that they need to do what Richard Stallman 
and the Free Software movement did in 1984, to hack the copyright law and use it 
to enable freedom instead of restrict it, though Lessig and his organization fail to 
fully acknowledge that what Stallman did in 1984 matters not only to the software 
world, but to the whole culture. On one hand, the Free Software movement was the 
inspiration for the broader Free Culture movement. On the other hand, FLOSS and 
many platforms based upon it can provide powerful technology for the development 
of the Free Culture movement. “Free culture needs free software” (Orsolic 2006; 
Kharif 2005).

Associated with the Free Culture movement are the concepts of Free Content and 
Open Content, and the Open Access movement, with such international statements 
on open access as “the Budapest Open Access Initiative” in February 2002, “the 
Bethesda Statement on Open Access Publishing” in June 2003 and “the Berlin 
Declaration on Open Access to Knowledge in the Sciences and Humanities” in 
October 2003 (Wikipedia 2009a).

Even in the field of biotechnology where there exists cultural resistance to open 
source strategies, there appear seeds of an open source movement (Hope 2004).

In China, however, the Free Software/Open Source movements have had little 
influence beyond the software world. The concept of the Free Software is seldom 
mentioned, and only the terminology of Open Source, which appears to be a mere 
technicality to nonprofessionals and to the general public, is widely used in IT 
circles in China. The FLOSS leaders and activists in China are only concerned 
about the development of FLOSS per se, and most of them may even be interested 
only in FLOSS’s practicality and commerciality. Shouqun Lu, Chairman of China 
OSS Promotion Union (COPU), for example, argued against the viewpoint of the 
founder of the Free Software movement that the development and distribution of 
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free software is a political movement, a social project and a social reform through 
technology, and argued that such a viewpoint overestimates the free software and 
its influence. However, the fact that the Free Software movement has had broad 
influence within and beyond the software world in the US and many other countries 
has shown that the founder of the movement does not overestimate it, and on the 
contrary, Mr. Lu has underestimated the influence (Hugo 2008).

On the other hand, there are very few people of broad vision in academia, 
governments or industries other than the IT world in China today who have been 
inspired by the essence of the Free Software movement and have begun to reconsider 
the general issue of intellectual property and its hindrance to the free development 
and free distribution of knowledge.

As Xingdong Fang argued, FLOSS is not only something about software, but also 
something about intellectual progress of humanity. In China, however, FLOSS is 
only regarded as something about software and programmers and coders. FLOSS 
development in China still seems confined to a charmed circle, with very little 
influence beyond. Therefore, enlightenment may be necessary for people in and 
outside the computer domain in China to scrutinize the Free Software/Open Source 
movements and other movements against intellectual monopoly in the world and 
their implication for the current intellectual property regimes (Tech.bokee.com 
2007).

China Needs a Voice against Intellectual Monopoly

Divergent viewpoints on intellectual property issues may exist in China, but they 
are divergent only in the extent to which intellectual property should be protected 
by laws and legislative details for such intellectual property laws. Very few people 
in China have the courage to doubt or oppose the accepted doctrine of intellectual 
property rights and the legal system of intellectual property rights as a whole from 
the philosophical, political, economic and jurisprudence angles.

Neither academia nor the general public in China have been fully aware that 
on the intellectual property issue, there exists not just a contradiction between 
advantaged nations and disadvantaged nations but also a contradiction between the 
intellectual monopolies and the new emerging forces against such monopoly within 
both advantaged and disadvantaged nations, and that historically, the voices of doubt 
or opposition on raison d’être of intellectual property rights have never faded out 
in academia, especially in political economy, where Arnold Plant, Johann Heinrich 
Gottlob von Justi, Simonde de Sismondi, Ludwig von Mises, Lionel Robbins, 
Friedrich von Hayek, Frank Taussig, Arthur Pigou, Frank Knight, Joan Robinson, 
Alfred Marshall, Fritz Machlup and Richard Nelson are just some of the list of 
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leading economist-skeptics about copyright and patent (Plant 1934; Machlup 1958; 
Landes and Posner 2003: 316).

The software industry is one of a few hi-tech industries where there is huge fixed 
investment (especially in R&D) but almost negligible variable cost (especially 
the cost of producing copies) and where, therefore, the dogma of intellectual 
property rights seems to find its most convincing justification. However, that is 
controversial. For example, Eric Maskin, the Nobel Laureate in economics in 2007, 
argued that innovations in the software industry tend to be sequential, in that each 
successive invention builds in an essential way on its predecessors, and innovators 
can take many different paths to the same goal. In such industries as the software 
industry, patents may serve as a wall that inhibits innovation rather than stimulating 
progress. Furthermore, an inventor’s prospective profit may actually be enhanced 
by competition and imitation (Bessen and Maskin 2006; Lohr 2007). Interestingly, 
even Bill Gates in 1991—though not, of course, in 2009—wrote in a memo to his 
senior executives, “If people had understood how patents would be granted when 
most of today’s ideas were invented, and had taken out patents, the industry would 
be at a complete standstill today” (Lee 2007).

In practice, the Free Software and the Open Source movements and their 
noticeable development have challenged intellectual property rights in the software 
industry and thereby challenged the rationale of the IPR dogma as a whole. That 
should also give inspiration to China. China really needs a different voice within 
and beyond the software industry, different from the IPR dogma. If China is to 
make an important contribution to the cause of free knowledge against intellectual 
monopoly, then the software industry could be where to start.

In the European Union Microsoft competition case, the EU fined Microsoft 
hundreds of millions of euros for abuse of its dominant position in the market and 
ordered it to divulge certain information about its server products and release a 
version of Microsoft Windows without Windows Media Player (Wikipedia 2009b). 
In China, however, Microsoft has not faced any legal challenge. Though there has 
also been a disclosure agreement between China and Microsoft, that is nothing but 
a token gesture (Zhang 2007). China’s Antitrust Law, which took 13 years to draft 
and pass and took effect on August 1, 2008, is modeled on US and European Union 
antitrust legislation, but it uses a less sophisticated method to determine market 
dominance. For this new law, of course, “[w]here the rubber meets the road is in 
the enforcement” (Cheng 2007). Now is the time for China to make the best of its 
antitrust law to strike a blow to dismantle the Microsoft monopoly in China which to 
a great extent resulted from intellectual monopoly, from which FLOSS will benefit 
for its further development in China.

However, the concept of intellectual monopoly resulting from IPR in this article 
is quite different from the concept of monopoly in textbook theory of industrial 
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organization or in the antitrust practice. While intellectual monopoly may be one 
source of market monopoly and in such a case the antitrust law may be used to battle 
against such intellectual monopoly, the antitrust law does not necessarily apply to 
the cases of intellectual monopoly. Therefore, for the battle against intellectual 
monopoly, China should pay more attention to intellectual property law.

Over the last two decades China has been under much more foreign pressure, 
especially from the United States, in the legislative process for intellectual property 
law than in the legislative process for any other law. The legislative process for the 
software copyrights in China is an obvious example (Shou 2003a, 2003b). There 
was an Australian government study of the patent system in the 1980s. It concluded 
that aside from international pressure, there was no reason to have a patent system, 
as the system did no good for the public. The study recommended abolishing the 
patent system if not for international pressure (Stallman 2002: 99). That’s also 
the case for China on the issue of intellectual property. Now it’s time for China to 
increasingly say no to international pressure from the hegemony in international 
negotiations over the IPR issue, which hopefully will not only find an echo in many 
disadvantaged countries on the IPR issue, but will also give strong support to the 
Free Software movement, the Open Source movement and other forces against 
intellectual monopoly in the world.

The software patent is one of the biggest threats to free software and the Free 
Software movement. In the United States, though software or computer programs 
are not explicitly mentioned in patent law, decisions by the US Supreme Court 
and US Court of Appeals for the Federal Circuit have resulted in a regime in the 
United States more open to the patenting of software than those in other countries 
(Wikipedia 2009c). In Europe, it is a hot topic of debate and a major focus for 
conflict. Within European Union member states, the European Patent Office and 
other national patent offices have issued many patents for inventions involving 
software since the European Patent Convention came into force in the late 1970s 
(Wikipedia 2009d). However, following several years of debate, the European Union 
Directive on the Patentability of Computer-implemented Inventions, a proposal for 
an EU law which aimed to harmonize EU national patent laws and practices, which 
involved the granting of patents for so-called computer-implemented inventions 
(this is just lingo for software patents), finally fell when the European Parliament 
rejected it by an overwhelming majority (648 to 14) in a vote on July 6, 2005, which 
means that EU national patent laws will not be harmonized (Wikipedia 2007).

In China, copyright has been a de jure intellectual property right for software, 
and basically the patent has not been a de facto intellectual property right for 
software. China now should take a tough stance against software patents both 
domestically and in the international community, so as to be able to avoid the 
pitfalls of software patents that have trapped many other jurisdictions, and to make 
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an important contribution to the international effort to weaken and finally eliminate 
the software patent regime, one of the biggest threats to the Free Software and the 
Open Source movements.

Conclusion

The Free Software/Open Source movements have not just been a countervailing 
power against proprietary software, but have also inspired many other movements 
against intellectual monopoly far beyond the software world, challenging the IPR 
dogma as a whole. But these have had less influence in China thus far.

China should make a contribution to the international effort against intellectual 
monopoly, and the software industry could be where to start. On one hand, China 
should take further measures to promote the development of free/open source 
software. On the other hand, China needs to scrutinize and reform relevant economic 
and legal systems and adjust strategy for international negotiations, for example, 
strengthening antitrust enforcement against software monopoly and taking a 
tough stance against software patents especially in the international community. 
When China becomes successful in so doing, the influence will extend beyond its 
domestic IT industry, thereby challenging the IPR dogma as a whole and making an 
important contribution to the cause of free knowledge against intellectual monopoly 
in the world.
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